
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTE AND COMMENT 715 

available, by locks, dams, canals or otherwise, for manufacturing purposes 
generally, requiring therefor the grant of the riparian rights of the state of 
Alabama and of the state of Georgia to the banks and shores and bottom 
of that river at the point where their manufacturing plant is located; that it 
could not take possession of them, nor continue to use them, without the 
express authority of each of those states ; that authority could be conferred 
by the creation of separate corporations of the same name and composed of 
the same individuals as stockholders and officers, or it could be conferred by 
the creation of a corporation in only one of the states, and the express statu- 
tory license in the other state authorizing the foreign corporation so created 
to exercise in the second state the same powers and rights which had been 
given it by the state of its creation. It is not claimed that the last course 
indicated was either taken or attempted to confer on the Alabama and Geor- 
gia Manufacturing Company the power and authority to do business in each 
of these states in the institution and operation of its manufacturing enter- 
prises. It is substantially and sufficiently shown that the first course 
suggested was adopted, and that the two companies, acting in harmony, 
conducted their manufacturing enterprises." 

Whether this is not a distinction without a real [difference is perhaps a 
question. It does not seem quite sound to allow the vital matter of jurisdic- 
tion to rest upon so formal and incidental a consideration as the method of 
incorporation. The proper question would appear to be, "Is the party a 
corporation of the state?" rather than, "Did the party become incorporated 
in the state in a particular manner?" The distinction suggested in these 
cases seems to base the jurisdiction of the federal courts not on diverse citi- 
zenship, but upon the manner of acquiring it. 



Duty of Court to i,imit by Instruction thb Effect of Evidence.— 
A recent case decided by the supreme court of North Carolina well illustrates the 
tendency of some tribunals to render decisions upon very slender technical 
grounds where the death penalty has been decreed, and seems to exhibit an 
unwarranted tenderness for the rights of the accused. The defendant was 
sentenced to death upon the charge of having committed a most revolting 
assault upon a little girl of less than ten years of age, but the supreme court 
granted a new trial upon a purely technical ground that could hardly be con- 
ceived to have affected the verdict of the jury. (132 N. C. 1014, 43 S. E. 
830). Upon the second trial, when the defendant again received a death sen- 
tence, evidence was introduced to corroborate the prosecutrix. When the 
evidence was offered, the prosecuting attorney stated that it was for such pur- 
pose only, and the court said in the [presence of the jury that it would be 
received only ^s [corroborative evidence and not as substantive testimony. 
Some months after the case had been settled on appeal, the counsel for the 
defendant applied to the trial judge for an amendment to the case on appeal 
to show that it was not explained in the charge to the jury that this evidence 
was to be considered as corroborative only. The judge stated that he could 
not say with certainty whether he did so charge or not, but that he was will- 
ing that the amendment be made in the following terms : "Upon objection 
being made to the statement referred to in the evidence of Gunter and to the 
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evidence of Cobb [Gunter and Cobb were the corroborating witnesses] , the 
court stated in the presence of the jury, that the evidence would be admitted 
only as corroborative of the evidence of the prosecutrix. In the charge to the 
jury the court recited the evidence of the prosecutrix, and said substantially: 
'The state contends that the jury ought to believe her, etc., and that she is 
corroborated.' The state says she made the same statements before Gunter ) 
and to Cobb, and these statements corroborate her evidence upon the stand. 
In other words the state argues that she made the same statement before, and 
that this should, lead the jury to believe what she testifies to now. ' ' No request 
for a fuller or different instruction was made, nor was any exception taken to 
the charge as given, nor was the attention of the court in any way called to 
the failure to further instruct either at the trial or upon the motion for a new 
trial. But the supreme court, the Chief Justice dissenting, ordered anew trial 
on the ground that it was the duty of the trial court to explain to the jury what 
the evidence under discussion meant, and the use they were permitted to make 
of it, even though no request was made, and no exception was saved. State v. 
Parker (1903), — N. C. — , 46 S. E. Rep. 511. 

It seems impossible that the jurors could have believed that the evidence 
in question was to be used for any other purpose than to corroborate the 
prosecuting witness, for, it seems never to have been referred to except as 
corroborative, and it is submitted that the meaning and application of cor- 
roborative evidence were fairly explained in the latter part of the charge above 
quoted. The opinion seeks to distinguish between the phrases, "Corroborat- 
ing the evidence of the prosecutrix" and "corroborating the prosecuting wit- 
ness." If there be any such distinction in such a case as this, it is exceed- 
ingly shadowy, and certainly no jury could be expected to make any distinction 
whatever. 

The decision seems to be based upon the dicta in Sprague v. Bond, 113 
N. C. 551, and Bullinger v. Marshall, 70 N. C. 520, that it is incumbent 
upon the trial judge, even without any request, to explain and limit the effect 
of corroborative evidence. But in both these cases requests for instructions 
were made, and exceptions were taken. It is clearly the duty of the trial 
court to instruct the jury upon all the substantial issues of the case, but hav- 
ing done so, if any fuller or more specific instructions are desired, they must 
be requested. See 8 Encyc. of Pi,ead. and Prac. 266, 11 Encyc. of Pi,ead. 
and Prac. 217, and Bi,ashfiei.d on Instructions to Juries, 11 129, 130, 
and the very large number of cases cited by these authorities. Where evidence 
has been admitted which is competent for one purpose, if the party 
against whom it is admitted fears injury from its consideration, for any other 
purpose, he should ask a charge limiting its operation. To put the court in 
error, such charge must have been requested and refused. This rule is laid 
down in a great number of cases, among which are the following: Wills v. 
State, 74 Ala. 21; Carroll v. State, 45 Ark. 539; People v. Ah Yute, 53 Cal. 
613; State v. Wunsch, 129 Mass. 477; State v. Gatlin, 170 Mo. 354, 70 S. 
W. 885; Mead v. State, 53 N. J. L. 601. Texas appears to be the only state 
whose courts have held that it is error not to give an instruction limiting 
the effect of evidence in the absence of any request or exception, and a recent 
enactment in this state seems to have changed the rule so that an exception 
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must be reserved at the time the charge is made, or brought forward in the 
motion for a new trial. Magee v. State (Tex. Crim. App.) 43 S. W. 512. 

Clark, C. J., in a vigorous opinion dissents from the decision on the 
grounds that there was no request for, nor exception to, the instructions, and 
also because it did not appear that the court really failed to make the charge 
contended for by the defendant. The dissenting opinion is forceful, logical, 
and sensible, and is supported by the great weight of authority. 



Land Records as Notice of Chattel Mortgage. — An evident need for 
reform in the recording laws of some states is pointed out in a recent opinion 
by the St. Louis Court of Appeals. A deed of trust, embracing both real and 
personal property, was recorded in the land records of the proper county. The 
statutes of Missouri require chattel mortgages to be recorded in separate 
books, nevertheless the court held that the land records were constructive 
notice also as to chattels. Long v. Gorman (1904.), — Mo. App. — , 79 S. W. 
Rep. 180. The court felt constrained to follow the case of Jennings v. Spark- 
man, 39 Mo. App. 663, where by a narrow construction of the statute this 
unjust result was obtained. See also, Hume Bank v. Hartsock, 56 Mo. App. 
291: Faxon v. Ridge, 87 Mo. App. 299. Where the same ruling was made in 
another jurisdiction, it was placed upon special grounds, peculiar to the con- 
troversy. Anthony v. Butler, 13 Pet. 423, 424. On the other hand, it has 
been decided that a like recording will not be notice, as "it cannot be sup- 
posed that interested parties will look there for such mortgages." Ramsdell 
v. Light & Power Co., 103 Mich. 89. This appears to be the general rule. 
Jones, Chattel Mortgages, 2 279. And courts have gone so far as to 
require that the mortgage must be filed as a chattel mortgage, or else it will 
not be notice. Duffus v. Bangs, 122 N. Y. 423; Shepardson v. Cary, 29 
Wis. 34. 

In view of the fact that other similar statutes exist, the language of the 
Missouri court becomes pertinent: "This ruling [in the Jennings case'] 
seems to us to set a trap to catch even the diligent searcher for recorded 
mortgages on personal property, for who would think to look to the records 
wherein instruments affecting lands are required to be recorded for mortgages 
on personal property, in view of the fact that the statute requires chattel 
mortgages to be recorded in separate series of books? But we are not prepared 
to say that this court, in the Jennings case, misconstrued the statutes per- 
taining to the recording of these instruments, but are prepared to say that the 
Legislature ought to throw the trap by providing for the recording of these 
double-barreled mortgages, affecting both real and personal property, in both 
series of books, or by requiring the recorder to make an index that would 
direct the searcher to the book and place where they are recorded." 



Appeal From a Satisfied Judgment to Avoid Estoppel.— It does not 
always pay to submit to an erroneous judgment, though the immediate con- 
troversy may not warrant further litigation. A useful lesson in this respect 
may be learned from the litigation between the American Book Company and 
the State of Kansas, one phase of which was disposed of in the decision by 
the United States supreme court in American Book Company v. Kansas 
(Feb. 23, 1904), 24 Sup. Ct. Rep. 894. 



